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BRIEF FOR APPELLLE 


ON APPEAL FROM AI ORDER 
OF THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

Questions Presented 

1. Whether the record supports the decision of the District 
Judge that there was an independent basis for the in-court 
identifications made of appellant? 

2. Whether the absence of tvo witnesses from the pre-trial 
suppression hearing renders i omissible their in-court 
iuentifications where tae order to show cause did not re- 
v lire their production and no objection to tiieir absence 


or identification was made daring or prior to trial? 
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Statement 


In this habeas corpus proceeding, Gibbs appeals fron 
a decision of the United States District Court for the bastern 
District of Nev? York ( barbels , J.) rendered October 4, 1974, 
which denied his clain that pre-trial identification procedures 
useu by the police so tainted the in-court identifications of 
eyewitnesses to the crime that such identifications should nave 
been suppressed and that in any event the in-court identifica¬ 
tions of two eyewitnesses should have been suppressed because 
they did not testify at the pre-crial suppression hearing. 

Statement of Facts 


A. The Crime 

At about 6:45 p.n. on March fc, 1967, two men entered 
nuclear Drive-in Cleaners. They knocked on tne counter and Mr. 
Bleck, the president, went over to them. One of the men asked 
him for change of ten dollars. After Mr. Bleck said he did not 
have it Larry Gibbs pulled out a gun (h-5) (T-23) .» '"ibos said, 
-This is a stickup and I want all the money" (H-6) (T-/4) . ilr. 
aleck replied, "You will get all tne money, I don't want anyone 
to get hurt” (H-6)(T-Y4). Mr. Bleck took the money out of the 


-refers to pages of tne Hearing on Identification. "T-" 

refers to the minutes of the trial held September 11, 13, 

and 17, 196B. 
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cash register (H-6)(T-26, 138, 174). At this time Margaret 
Perry was near Mr. Blech, about eight feet away (T-r7) . When 
one of the men banged on the desk Blech came over and said, 

"It's a stickup" (T-136). There was also a young man in tne 
vault, Mr. Alston (T-27). When Mr. Blech took money from his 
pockets and gave it to the men, he had about 5120.00 in his 
pockets (T-28). The man took over $300.00 from the cash regis¬ 
ter (T-29). They also took some $60.00 from a petty cash drawer 
(T-29). Mr. Alston came out of the clothing vault and stood 
about nine feet from Mr. Blech (V-30, 31) and ten feet from th« 
two man (T-177). The two men then left. As they were leaving 
a car pulled up in front of the store (T-32), and a customer who 
was a police officer came in (T-33, 133, 175). Mrs. Perry yelled 
out, "These two fellows just held us up" (T-33, 138). The officer 
pulled out his gun and fired two shots (T-33, 139, 1/3). 

Mr. Block ran to the phone and called the police (T-34) . 
A detective responded immediately. From the time appellant said 
'•I want service" until Mr. Block gave him the money in the regis¬ 
ter, about one minute passed (V-52). 

B. The Identification 

After Blech gave the police a description of the rob¬ 
bers, the victims were shown a book containing forty to fifty 
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photographs of black nen (N-'J, 30, 

a photograph of appellant (H-10). 
6:55 (H-10). Perry didn't give a 


31, 40, 50). Bleck selected 

This './as at approximately 
description but told the ae- 


tective that she would know the robbers if she sax/ them (T-i07) 
The three victims were then taken to the police station where 
they were shown another book containing several hundred photo¬ 
graphs (11-35, 50-51). A photograph of appellant was again 
selected (H-10, 11, 35). 


The photograph selected in the store was not placed 
in the book shown to the victims at the police station (K>35>. 


About six days after the crime, on the aay o. 
appellant's arrest, Bleck, Perry and Alston went to tne police 
station (H-12, T-91, 15b, 137) and were asked to make an identi¬ 
fication. They looked into a room through a window. In the room 
was appellant, his Mother, Father and a white police officer. 
Appellant was identified by them as one of the robbers (K-13, 


T-161, 190). Before Perry identified appellant, she hau seen 
Bleck at the station house. He said he was sorry she had had to 
get out of bed at that time of night. He said nothing else 
(T-160). No photograph of the other robber was ever identified. 


C. The Suppression Hearing on Identif ication 

On January 29, 1968 a pre-trial suppression hearing was 

held. 
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San Bleck testified that he v/as the President of Nuclear 
Drive-in Cleaners located at 192-10 Linden Boulevard, Queens (11-4) . 

At about 6:45 p.ra. on March b, 1967, two men entered 
his store. They knocked on the counter and Mr. 3leck went over 
to them. One of the men asked him for change of ten dollars. 

After Mr. Bleck said he did not have it, Larry Gibbs pulled out a 
gun (H-5). Gibbs said, "This is a stickup and I want all the 
money" (H-6). Mr. Bleck replied, "You will get all the money, I 
don't want anyone to get hurt" (H-6). Mr. Bleck took the money 
out of the cast! register (H-6). A customer drove up to the store. 
The two men left the store (11-6). Mr. Bleck immediately called 

the police (ii-9) . 

Shortly thereafter, several police officers arrived. 
Detective Adclson showed Mr. Bleck several photographs (U-9). 

This group of photographs contained forty or fifty pictures (n-30) 
This was at about 6:55 p.m. (H-10). He selected a picture of the 
defendant. He then went to the police station and looked at 
several hundred different pictures (H-10, 35) in a book (H-ll), 
from which he selected a picture of Larry Gibbs, the defendant 


(H-ll) . 


About six days later, at 10:30 p.m., he went to t.io 


police station and looked into a room. He was asked to identify 
someone in there (11-12) . In the room v/as Larry Gibbs, a man and 


v 




a woman. 7vll three were Uegro. There was also a wnite police 
officer (H-13). 

Ho line-up was helci at the police station (ii-4i) . 

Detective Morton Aclelson testified t.iat on ..area », 

19G3, at about 6:43 p.m., he was informed that a robbery haa 
occurred at Iluclear Cleaners. He went to the store where no 
met Mr. Bleck (U—43) . he showed him a series of photographs 
(Ii-50) . Afterwards, ho asked Mr. Bleck to go to tne 105th Squat, 
office to view other photographs (ii-50) . Tnere were a ew 
hundred photos" shown to Mr. Bleck at the squad office (ii-hl) . 

On March 14th, at approximately 11:00 p.m., after Gibbs' 
arrest, llr. Died, came to the police station (II- -2) . hue pnoto- 
graph selected in the store was not placed in the book snown to 
Mr. Bleck at the police station (11-33) . 

On March 14th, Detective Adelson went to the defend¬ 
ant's house along with Detectives Gilroy and McDermott (11-54) anu 
was told by Mrs. Gibbs that Larry vas playing basketball. Two of 
appellant's sisters went to get him. About five or ten minutes 
later, Larry and his twin brother came home (H-5G). Garry Gibbs 
entered first (JI-57) . Larry entered nuxt, was placed under arrest 
(H-58) , and was taken to the police station witn his parents 
(11-62) . 
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Julia Gibbs, appellant's Mother, testified that Larry 
Gibbs has a twin brother, Garry (H-<59) . On March 14, 1967, De¬ 
tective Adelson and two other detectives came to her home to see 

ner sons (H-70). 

She was asked where her sons were, and to call tnem 
(H-70). Two of her daughters went to get them (H-71). Garry, 
appellant's brother, entered and one of the detectives grabbed 
him ana shoved him against a china closet. The Gibbs' told the 
detectives that they had Garry, not Larry (ii-72) . Larry then 
came in (H-72). 

Detective Adelson said, "We can handle all this better 
if we go down to the precinct, we just want to ask him a few 

questions" (H—7 3). 

Mr. anti Mrs. Gibbs and one of their daughters went to 
the police station with appellant (H-73). Detective Adelson 
told Mrs. Gibbs not to get a lawyer (11-74). Mr. and Mrs. Gibbs, 
their daughter, and appellant were in a room. Lairy Gibbs was 
tolu to stand in front of a window (11-/7). 

Garry Gibbs testified that on March 14, 1967 (11-79), 
his sister cane to him at the Community Center, after which he 
went hone (ll-aO). When he entercu the house, a police officer 
grabbed him by the arm and threw him against the china closet 


-7- 




and 3 aid, "I got Larry, I got Larry" (II- iO) . Mrs. Gibbs then 
told the officer that this wasn't Larry. Larry cane in later, 
(H-81) . 


v< 


Larry Gibbs, testified that on March 14, 1967 he 
entered his house and upon seeing a police officer holding his 
brother Garry by his aria (H-65) , told him, "My nano is Larry" 

(H-86) . Appellant was told to go to the police station (ii-87) . 
lie was taken into a room and sat in front of a window (H-86) . 

Detective Adelson was called by the defendant and testi¬ 
fied that only one of the men wno committed the crime was selected 
by photograph, that the other man was never identified (11-93) . 

Mrs. Gibbs never mentioned a lawyer in her hone on March i-Jth, 
but mentioned an attorney at the police station (ii-94) . Detective 
Adelson never grabbed Garry Gibbs nor did ’no 3ee anyone else do it 
(11-90) . 

Detective Adelson was again recalled, by the court, and 
testified that on the night of the arrest, Larry Gibbs was wearing 
"a black pea jacket, lilac); and white shirt, black pants." lie did 
not remember what Garry Gibbs was v/earing (Ii-107) . 

Larry Gibbs, tiie defendant, was recalled by the defense 
and testified tnat when arrested on March 14, 196/, ne was v/earing 
a long green tweed jacket (H-112). Before going to tne police 
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station, he put on a leatner jacket belonging to his brother. 


/ 




Garry Gibbs, recalled, testified that on March 14th he 
was wearing a black leather jacket and lent it to his brother 
(tf-116). 

After the hearing, tie notion to suppress was denied 
(h-llb) . The Court noted that at the hearing, Larry and his 
brother were dressed exactly alike, which presented a different 
situation fron that at the stationhouse (h-117). 

Defense counsel's order required the production of the 
complainant, Bleck. The pre-trial identifications of Perry and 
Alston were illuminated during the hearing (11-9, 31, 35, 50-51). 
However there was never a further order requiring their production 
nor was an objection to their absence i.iaue by the defense. Defense 
counsel assumed the testimony adduced covered the other v/itnesses 
(II—12 C) . 

D. The Trial 

1. The People's Case 

Sam lilac), testified that he was the President of Nuclear 
Drive-In Cleaners Incorporated, located at 192-10 Linden Boulevure 
in Queens (T-21). On March 0, 19G7 at about 6:45 p.m. while he wa3 
packing some shirts, two men entered and knocked on the counter. 
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One of then said, "I want service." (V—23) . ?lr. Clock went to tne 
counter to speak to then. One of tne non asked, "Do you have 
change of ten dollars?". Mr. aleck said no. Larry Gibbs then 
pulled out a revolver and said, "This is a stick-up, and Give me 
the money." (T-24). 

Mr. Block told the men that he would uo as they wished 
so that no one would get hurt (T-24). The other nan tnen pulled a 
gun. Bleck opened the register and placed it on tne counter (.-^5, 
26). At thi 3 tine Margaret Perry was near Mr. Bleck, to his left, 
about eight feet av/ay (T-27) . There was also a young nan in the 
vault, about ten to fifteen feet to Block’s right (T-27, 21 ). Mr. 
Bleck also took money from his pockets and gave it to the men. ha 
had about $120.00 in his pocket (T-20), and over $300.00 in the 
cash register (T-29). They also took some $60.00 from a petty 
cash drawer (T-29). Dave Alston then came out of the vault (T-30) 
walked a few feet and remained standing anout nine feet from 
appellant (T-31). 

As the two men left, a car pulled up in front of the 
store (T-32). A customer who was a police officer came in, pass¬ 
ing the two men (T-33). Mrs. Perry yelled out, "These two fellows 
just held us up" (T-33) . The officer pulled out his gun and fired 
two shots (T-33). 

% 

Mr. Bleci: then ran to the phone and called tne police 
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who arrived one minute later (T-34). Mr. Blech identified Larry 
Gibbs, as one of the two men who held him up (T—35) . 

On cross-examination Mr. Blech testified that prior to 
March 8, 1967 he had never seen Larry Gibbs (T-35). On March 8, 
1967, anywhere from 50 to 150 people entered Mr. Blech's store 
(T—40). He described the gun used by appellant as small with 
white painting on the barrel (T-48). The gun U3ed by the other 
man was larger (T-49). From the time the defendant said "I want 
service", until Mr. Bleck gave him the money in the register, 
about one minute passed (T-52). Mr. Bleck could not at the trial 
recall the description he hau given of appellant or the relative 
height ana weight of the two men (T-G3, 70). He wears glasses 
for driving since he had difficulty seeing objects at a distance 
(T-73-75). Bled agreed tnat he originally described the two 
men as Negroes, one of whom was 20 years of age, six feet tall 
and 175 pounds. The other man, he had described, was 5 feet 
nine inches tall, 25 years old, and weighed 185 pounds. Bleck 
said the latter description was that of Gibbs (T-84-86) . 

At about ten thirty or eleven o'clock in the evening 
on March 14, 1968 Mr. Bleck went to the police station by himself 
having been re juested to do so (T—91). At the stationhouse Mr. 
Bleck was directed to a window. He looked through it and saw 
four people inside a room (T-93). Three were Negro and one white 
(T-94). 
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Only one Negro was between fifteen and twenty-five years of age 
(T—94). Block could not recall his estimation of the age Oi the 
person he saw through the window (T-95). The court recessed, 
warning the jury to stay ax/ay from Nuclear Dry Cleaners (T-98). 

VJhen Bleck returned to the stand ne said he had "no doubts whatso¬ 
ever" as to his identification of Gibbs (T-121). 

Before Margaret Perry was called to the stand, defense 
counsel indicated that Jirs. Perrv had not testified at appellant s 
first trial and asked that appellant's brother, Garry be seated at 
counsel table during her testimony (T-127) . He also asked tnat- 
an alibi witness be permitted to sit at counsel table (r— 1».6) . 
lie indicated he wanted this procedure followed only during Jlrs. 
Perry's testimony (T-129-130). His motion was denied (T-133) and 
Mrs. Perry was called to the stand. 

Mrs. Perry testified that she had been employed at 
Nuclear Cleaners. On March 8, 1967 there was a robbery between 
6:45 and 7:00 p.n. (T-135) . She saw two men cone in. One bangeu 
on the counter; Bleck approached tnen and they said "It's a 
stickup." Both men hau guns. She was about 17 feet away from them 
and heard then ask for change and then say, "This is a holdup" 
(T-136). The phone rang and she answered it (T-136—137). Mr. 

Bleck was then two fc^et from tue men (':’-137) . She saw the men 
take money out of the register and saw Bleck give then money from 
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his pocket (T-133) . The two non then left. A policeman cane in 
and Mrs. Perry told then there had been a stickup. The policeman 
ran behind then and fired two shots (T-136-139). She identified 
Gibbs as one of the men who had robbed tne store (T-141). She hau 
no doubt as to her identification (T-142). 

On cross-examination Mrs. Perry testified taat she 
didn't wear glasses (T-142). The telephone call was from her 
daughter. She didn't speak to her daughter, but hung up saying 
she would call back (T-149) . VThile on the phone, Mrs. Perry was 
about 12 feet from appellant (T-152). Her back was not facing 
appellant. As she walked from the phone back to the marking table 
she could still see then (T-153-154). It took 35 seconds for 
Mr. Block to give the men money from the register and from his 
pocket (T-155). Mrs. Perry did not give the police a description 
but told them 3 he would know them if she saw then (T-15 7). She 
didn't notice their weig.it or unusual characteristics (1-15b). 

On March 14, 1967 she went to the 105th Precinct to 
"make an identification" (T-I5b). She v/as told to look in a 
window and saw the defendant (T-161). She did not remember hen; 
many other persons were in the room (T-161). 

Defense counsel requested that appellant's brother and 
brother-in-law be proauced. The two hen were told to face the 
jury and the witness, Perry. Perry was still able to identify 






appellant, stating, 


"They all look different. 


(T-165-169). 


David Alston testified that on March &, 19G7, he was 
ei,(ployed by Nuclear Cleaners at 192-13 Linden Boulevard in Queens 
County (T-172. . There cane a time on March 0, 1367 wnen Hr. 

Alston cane out of a clothing vault and saw two men telling Mr. 
Bleck that "It v/as a holdup" (T-173). Each man had a gun (T-173, 
174) . 

# Block gave then noney from tne cash register or 
drawer as well as from his pocket (T-174). When they had tne 
money the two men left, /mother man entered and Mrs. Perry tola 
him what had happened. lie chased them and fired two shots (T-17_>) . 
Alston identified Larry Gibbs, as one of the two men who held up 
Mr. Bleck (T-175-176). Alston had bee^ standing auout 10 feet 
from the men daring the robbery (T-176). Ilis observation lasted 
a few minutes (T-1U4). On March 14, 19G7 Mr. Alston went to tne 
police station (T-137). He looked through a window and saw tnree 
people, only one of whom fitted the description of either of the 
hold-up men. 

Detective Morton Adelson testified that on March , 

1967 at about 6:50 p.m., he responded to Nuclear Drivo-xn Cleaners 
at 192-10 Linden Boulevard in Queens County and spoke to three 
people (C-195, 196). On March 14, 967 he arrested Larry Gibbs 

(T-196). 
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On croJ 3 -e:;a. .ination, Detective Adel son testified tnat 
when he arrested Gibbs at Gibbs’ house, he was accompanied by 
Detectives Gilroy and McDermott. They arrived at appellant s 
house at about 11:00 p.n. Larry Gibbs was not at home when they 
arrived (T-213). Two of appellant's sisters called him home. 

He came hone about ten minutes later (T—-12). Garry Gibbs, 
appellant's twin brother, cane in first, then Larry cane in 
(T-213). 

Detective Adelson too!; tne defendant and his parents 
to the police station (T-214). No line-up was held (7-21G). 

2. The Defense 

Leonaru Johnson, eighteen years old, testifiuu tnat le 
is marrieu to Deborah Gibbs (T-22u), appellant's sister (T-23b). 

On March 3, 1067, Larry Gibbs and his brother Garry Gibbs, came 
to his house at about 10:00 a.n. (T-230). Mr. Johnson's 
father ana sister were at hone (T- i31). Mr. Jonnson and the 
Gibbs brothers played handball and then tney went to the Com¬ 
munity Action Center to 3ce about a job (T-232). They got to tne 
center at about twelve noon (T-233), signed a sheet and went to see 
a Mrs. Frasier (T-233). Mrs. Frazier sent Mr. Johnson to 33 Lush- 
wick Place to be interviewed for a job. Larry Gibbs went with nin 
(m_ 233 ) Thev stayed there five or ten minutes and tucn returned 
to the center. From t ere they wont to Mr. Johnson’s hone (T-234), 
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arriving there at about two o'clock (T-235) . Tney listened to 
recorus until 3:30 or 3:43 (T-235). They net other friends and 
listeneu to more records until 5:30 p.n. Larry Gibbs did not lnav- 
until eleven o'clock (T-236). 

John VI. Johnson, testified that on the morning of 

March 8, 1967, Larry a’d Garry Gibbs cane to his home. His son, 

Leonard Johnson was still sleeping. At about 11:00 a.n. the tnree 
boys left his apartment (T-240). At about 2:00 n.n. the boys came 

home and played records (T-241) . He could not recall ij. Larry 

Gibbs left the apartment after 5:00 p.n. (T-241). At 11:00 p.m. 
when he left for work Mr. Johnson war. accompanied by Larry Gibbs 
(T-242). He last saw Larry Gibbs at 11:20 p.m. (T-242'. 

On cross-examination Jlr. Johnson stateu that the next day 
March 9, 1967, his son told him "Larry has been arresteu" (T-244). 

Julia Gibbs, testified t.iac Larry and Garry Gibbs are 
twin brothers (T—250). On Marcn 8, 1967 Mrs. Gibbs woke her so 
Larry at about 7:00 a.n. lie left fifteen minutes later. His bro¬ 
ther Garry went with him (T-253). She next saw Larry Gibbs, 12:30 
a.m. the following morning (T-254). 

On March 14, 1967, in the evening some police officers 
came to her home. The defendant was not at home (»—2 j 6). ine 
officers asked for Larry. Mrs. Gibbs sent two of her daughters 
to call Larry (T-258). Her son Garry came in first. A police 
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officer grabbed him anti sard, "I got him. I got Larr, . *--> . 

The defendant then cane in and said "I an Larry." Tney released 
Garry (T-260). 

Mrs. Gibbs, her husband and a daughter, went v;ith Larry 
anu the police to tne police station (T-260). They were all seated 
in a little room (T-260). 

Larry Gii.bs testified tnat on March t, 1067, he left his 
house between 8:00 and 3:30 a.n. and vent to Mr. Johnson's house. 
Fron there thev went to "t ;is program on Jackson , signed a paper 
and spoke to a Mrs. Frazier (T-271, 274). 

They returned to Mr. Johnson's house at about 2:00 p.m. 
The defendant did not leave until 11:00 p.m. and arrived aowe at 
12:30 p.m. 

On March 14, 1967, he was playing basketball when he was 
called hone (T-279). When the defendant cane in he saw his brother 
being held by the police against a china closet (T-230). At tne 
oolice station ho was placed in a room that had a little mirror 
(T-281). 

Nicholas DeVito testified that he was a Court .Stenogra¬ 
pher in the Su >reme Court and that at a previous trial on this 
indictment ho made a stenographic record of the testimony of one 
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Rosa Frazier ( r .:—JOli) . 3oth parties stipulated to tne reacting of 
this testimony in lieu of Mrs. Frazier's actual appearance 

(T-307). 

Mrs. Rosa Frazier testified that she lived in the sane 
building as Leonard Johnson and knew him (T-309). Mrs. Frazier 
works for an anti-poverty program, the Community Action Center, 
Number 7 (T-310) and was so employed on Marcn 8, l'-'C/ (T-311) . 
Anyone coning to see her must sign an attendance sheet (7-Jll). 

On March 8, l'J67 Larry Gibbs, Leonard Johnson and Stanley 
Robinson came to the center (T-31J) . On that date sac sent 
Leonard Johnson for a job (T-319). The boys cane to her before 
lunchtime (T-319). Larry Gibbs' name was on the attendance sheet 

(T-320). 

On cross-examination Mrs. Frazier testified that she 
knew Leonard Johnson for eleven years (C-324). After sne sent 
Leonard Johnson out for a job she did not see him again 'hat 

day. (T-3 52). 


3. People'3 Rebuttal 

Detective Morton Adelson testified that on the evening 
he arrested the defendant he did not "take Garry Gibbs' ana and 
push it behind his back and push him up" against the china closet" 
(T—355) , nor did he see any other police officer do tais (T-380). 
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lie die not himself strike Garry Gibbs nor did he see any other 
oolico officer strike Garry Gibbs. 

Appellant was convicted after trial by jury of first 
decree robbery and was sentenced on October 24, 1968 to an in¬ 
determinate tern of not less than ten nor more than twenty years. 

Prior ProcjgedinQS_ 


A. State 

Appellant's identification claim was presenteu to the 
Appellate Division, Second Department, which affirmed the judg¬ 
ment of conviction, 36 A D 2U 689 (1971); leave to appeal to the 
Hew York Court of Appeals was denied on April 1, I97x. 

3. Federal 

On October 4, 1974, in a detailed, reasoned decision 
the District Court concluded that appellant's habeas corpus 
application must be denied since there was no violation of due 

process. 

The decision was premised on the witnesses' observa¬ 
tions of appellant during commission of the crime, on their 
identification of appellant from photographs prior to the show-up, 
on their certainty of their identification, and on the fact that, 
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as to Perry and Alston, appellant had never during or prior to 
his criminal trial, objected to tneir testimony or absence from 
the pre-trial suppression hearing. 

On October 11, 1974, the District Court denied appell¬ 
ant's application for a certificate of probable cause since "the 
court believes this appeal to be without merit" . t'.ie court fur¬ 
ther denied appellant's application for a rehearing on the grounus 

jj 

of newly discovered evidence. 

\\ 

poll IV I 

THE PRE-TRIAL IDENTIFICATION 
PROCEDURE DID NOT IRREPARABLY 
TAINT IN-COURT IDENTIFICATIONS 
OF APPELLANT AT TRIAL. 

The fact that the pre-trial identification procedure 
used was unnecessarily suggestive does not alone require the ex¬ 
clusion of in-court identification testimony; the primary concern 
is with the accuracy of the identification. Neil v. Diggers, *99 

U.S. 183 (1972); Stovall v. Dennc , 3o3 U.S. 293 (1967). A viola¬ 
tion of due process depends on whether, under the "totality oi the 
circumstances", the witness' icic .tifications of appellant were based 
on reliable, independent recollections. Neil v. biggers , su^ra; 
Stovall v. Donno , 343 U.S. 293 (1967) 

"[T]he factors to Le considered in 
evaluating the likelihood of mis-iden- 
tification include the opportunity of 
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the witness to view the criminal at 
the time of the crime, the witness' 
degree of attention, the accuracy of 
the witness' prior description of tne 
criminal, the level of certainty demon- 
s rated by tne witness at the confron¬ 
tation, and tne length of tine between 
th<"» crime and the confrontation, 
dell v. Digger.; , su£ra at 1*9. See 
iXso. U.S. ex rul. TMipps Y* Follettc, 

4 Hi; r."Id"912 TTu Cir., a^70, cert, 
de’n 100 U.S. 90b (1972). 

The policy behind tne exclusion of certain identifica¬ 
tion testi .. was articulat • by the Court in Stova ll v. Jenno, 
supra , at 23 7: 

"■ conviction v/hich rests on a mis — 
taller, identification is a gross mis¬ 
carriage of justice. 

It is clear that, under the totality of the circumstan¬ 
ces, the source of the in-court identifications of appellant in 
the instant case, was independent of the pre-trial show-up. 

A. The identification mauc by DI^cj. 

Blec). 1 s observation of appellant lasted for a little 
more than a minute, well within the factual perimeters of prior 
identification cases decided by tnis Couro. Heidi- v ’ 

500 F. 2u 327 (2d Cir., 1974) (momentary viewing of side of 

,, , , - „ > . .I '• rel Bird v. Schubin, 43b F. 2d 39b 

appellant's face); d e-- *■ v *- 

(2d Cir., 1974) (Brief viewing of fleeing rouner by 14 year olu 
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narcotics addict) ; U .3. o:; rei. Armstrong v. Cassell s, 4u9 F. 2c 
20, 23-24 (2d Cir. , 1973) (1 minute observation); U.S. on rel. 

Cu.'tilings v. Zel,.or , 435 F. 2c 714 (2d Cir., 1972) (l-> second 

observation) ; U.S. o:. r " 1 Rob inson v. V incent , 371 F. Suns. 409 

(S.D.1974) affd. 506 F. 2d 927 (2d Cir., 1974) cert. den._ 

U.S. _ (74-6137, Hay 12, 1975) (7 to 10 second observation). In 

U.S. o:: rel. Phi^ys v. Follette , supr a, this Court upheld an in¬ 
court identification by a victim who observed his attacker for 20 
or 30 seconds despite a "show-up" only an hour after the crime. 

See also, U.S. e;: rel. Frasier v. H enderso n, 464 F. 2d 260 (2d Cir., 
1972) . 

Further, Blech w as motivated to observe the criminal 
carefully "to see); out and retain [the] image" of his face, since 
he was the victim, not merely an observer of the crime. Fail v. 
diggers , supra at 200; u. s. on rel . P’liu >s v. Follette , supra at 
915. 

On the very day of the crime Blech was shown a boon 
containing photographs of 40 to 50 black men. While he was unable 
to identify the other robber, Blech was sure of his selection of 
appellant's photograph. Later at tnc police station he again 
identified a photograph of appellant from a boo); containing several 
hundred photographs. The fact tuat Ulec); could easily identify a 
photograph of appellant while never identifying a photograph of 
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the other robber indicates that he was indeed a nost reliable 
witness. 

His description of appellant was reasonably accurate. 

He described appellant as being 25 years old, 165 pounds, and 
5'9“ tall. At the time of trial appellant was indeed 5'9" tall, 
but was 17 years of ago and weighed about 140 pounus. The dis¬ 
crepancies in Blech's description are hardly material in view of 
his immediate identification of appellant from a pnotographic 
display only a few minutes after the crime. Thus, tney fail to 
give rise to a substantial doubt as to whether the image formed 
by Blech at the time of the crime was sufficiently accurate to 
provide a basis independent of the show-up for his in—court 
identification. Block’s ability, -just minutes after the crime, 
to select appellant's picture first from a display of 40 to 50 
black men, ana then again from a book containing .several hundred 
pictures, demonstrates conclusively that Bleck v/as able to identi 
fy appellant through his encounter at the scene of the crime, 
rather than <it the police station. 

The show-up occurred only six days after the crime and 
thus certainly could not have refreshed Block's vivid recollec¬ 
tion of appellant. Bee U.S . e.: rel . Luc as v. Began , 503 F. 2d 
(2d Cir., 1974); U.S . v. Kaha n, 479 F. 2d 290, 294 (2d Cir., 
1973); U.S. ox rel. Frasie r v. Henderson, s upra ; U.S. ex rol. 
Robinson v. Vincent , supr a. In this case Block's identification 
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of appellant at the show-up served to confirm his prior identi¬ 
fication not to taint his subsequent iaentification at trial. 

Lastly, aleck's identifications of appellant at the 
show-up and at the trial wore without hesitation. 

It is thus clear, tliat Block had already formed such a 
definite inage of appellant in his nine cnac his in-court identi¬ 
fication of appellant was r liable and accurate regardless of tnc 
impropriety of t le pre-trial snow-up. 

B. The Identifications of Perry and Alston 

The identifications by Perry and Alston were based on 
the same procedure as was Uleck's. They, too, were victims of 
the robbery and had a high motivation to observe appellant. 

Indeed Perry testified that when one of tnc robbers banged on 
the counter, aleck went over and said it's a stick-up. Both nen 
had guns, and the presence of these wea.ons intensified her fear 
so that she failed to notice distinguishing marks or characteris¬ 
tics about them. She saw the ronbers tailing money from the cash 
register ane saw Block give them money from his pockets. When a 
policeman entered the store as tne robbers departed, it was firs. 
Perry who t_>ld him what happened. After identifying appellant 
from the photographic display viewed by Block, Perry later went 
to the police station to "make an identification". She was told 
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to loo.*; in a winUo'/ and saw a, tjella.it. She didn't remember how 
many others were in the room with him. 

At trial appellant's fraternal twin brother and one 
Leonard Johnson stoou before her. She identified appellant as 
one of the two robbers and hau no doubt about her identification. 

Alston, who was in a clothing vault when the robbery 
comnenceu, cane out to see two men, with guns, telling Uleck that 
"It was a holdup." He saw Dice’-: give money from the register and 
from his pocket. He was about 10 feet away and observed the two 
men for a few minutes. 

While their opportunity to observe appellant v/as brief, 
it is well recognized that a brief view by a victim of crime is 
often more reliable than an extended view by a casual bystander. 
Their ability to identify ajpellant from several hundred photo¬ 
graphs demonstrates the reliability of their identification. 

Indeed Perry v/as able to identify appellant even when confronted 
by his fraternal twin as well as his brother-in-law. All pre¬ 
trial identifications of appellant occurred far closer in time 
to tne crino than to the trial. Thus there is no reason to con- 
cluue that the image formed by the witnesses resulted from identi¬ 
fication procedures rather than the crime itself. See U.S. ex rel. 




Phipps v. Follotto , supra . 

Uo objection was made at trial to their identification 
of appellant. Moreover, in view of tne certainty of Black's 
identification, there is no substantial basis here for contending 
that appellant's conviction rested on a mistaken identification, 
the evil which the exclusion of particular in-court identifications 
seeks to remedy. The testimony of Perry and Alston was merely 
cumulative and even assuming, arguenuo , that the admission of their 
in-court identifications was error, such was harmless beyond a 
reasonable doubt. Schnobl e v. Florida , 405 U.5. 427 (1070); 
Harrington v. California , 335 U.C. 250 (1369); Chapman v. California , 
326 U.S. 13 (1367). 

The trial court's refusal to permit appellant's 
'raternal twin brother to sit at the counsel table during the 
pre-trial suppression hearing and during trial hardly constitutes 
reversible constitutional error. Garry Gibbs testified at the 
suppression hearing permitting tne trial court to make a compari¬ 
son between the two brothers. Great weight must be given to tae 
determination of the judge who nav and heard the witnesses. 

U.S. c>: rel. Phipps v. Follotte , supra . Moreover, the similarities 
or differences in the appearance of the two brothers at the time of 
the hearing or at trial is irrelevant. What is important is the 
ability of the witnesses to identify a- pellnnt the day of the 
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crime and aqain six days later, in tnc case of Mrs. Porrv, even 
\j]\ 3 r} confronted b** Garrv Gxl'hs and L»eonard Johnson aw crial. 

The result of any witness’ observation need not be 
a isolate certainty; it is sufficient if he nau an opportunity of 
personal observation enough to see general features and get sone 
i- ression from t.iese observations. U.S. v. i;vans , 4b4 F. 2« 
11UC (2a Cir. 1973). In court identifications, following "show 
ups’* have found pro utIv atiiuitted by t.iis Court even v/hers 

a f 4 .:.l»jr to i( .Mitify the criniru 1 frorri photographs ( U♦ J• 

v. Kahan, supra ) or identified the criminal from a single photo¬ 
graph display ( U.S. ei. rel. Frasier v. bender son , supra ) . 


The in-court identifications of appellant, in the instant 
case, diu not violate due process. Prior vlescriptions, identifi¬ 
cations and the opportunity to observe tie criminal at tae scene 
and time of the crime are factors affecting credibility wuich tue 
defense was entitled to raise to tae jury. The ability of tiie 
defense to cross-examine all identifying witnesses auequately in¬ 
sured the accuracy of their iuentificafions. U.d. ex rel. Lucas v. 
Regan , su, ra . 


The evidence in the instant case reveals that there was 
not "a very substantial likelihood of irreparable nisidentifica- 
tion". Simmons v. Uni ted States , 390 U.S. 377, 334 (1963), and it 
is the likelihood of misidentification, not the suggestiveness of 
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pre-trial confrontation, which violate a defendant's right to due 
process. Neil v. Diggers , 35.13 at 


pel ;t 11 


-lid ADMISSION OF IDENTIFICATION 
r, ESTI"ONY BY PERRY 7C<D AbSTON , 

UNODID MOT TESTIFY AT THE 
SUPPRESSION HEARING WAS NOT’ 

CONSTITUTIONAL ERROR. 

Appellant claims that the in-court identifications of 
Perry and Alston were inadmissible simply because they were not 
produced at the pre-trial suppression hearing. The simple answer 
to this claim is that prior to Gilbert v. Cali forni a, 3Ub U.S. 

263 (19G7) a defendant had no constitutional right to such a 

procedure. 

Appellant contents that the fact that he requested an 
order suppressing only the identification of the complaining wit¬ 
ness is of no consequence since he hau no way of knowing that 
other persons would be called to identify ’ im at trial. This is 
sheer nonsense. The photographic and show-up identifications 
of Perry and Alston were brought out during the testimony at the 
pre-trial hearing, yet the defense never requested an order to 
require their production and testimony. No objection was made 
by the defense to their absence. It is apparent that since 
the testimony at the hearing indicated that all three witnesses 






had been subjecteu to the sane pre-trial identification proced¬ 
ures, the defense concluded that the testimony given disposed of 
the issues related to its propriety. Ho objection to their 
identification testinony at trial was nude by the defense in order 
to preserve the issue for review on direct appeal. 

Nor during the trial did appellant request that he be 
pemitted to voir dire these two witnesses outside the presence 
of the jury. It is clear that he deliberately chose to attempt 
to discredit these witnesses through cross-examination rather 
than to attack the admissibility of their identifications. 

ay refusing at any tine prior to appeal to make any 
objection to the in-court identifications o£ Perry one Alston in 
the face o£ their absence from the suppression hearing, the trial 
judge was not given the opportunity to conuuct the trial as 
appellant would have liked. Henr*. V. ni ssiss iooi, 379 U.S. 443 
(1965). in any event, the aunission of their testimony did not 
violate appellant's right to due process, since under the totality 
of the circumstances, their in-court identifications were reliable 
and not based on a suggestive pre-trial confrontation. 







CONCLUSION 


Tilt; JUDGMENT OF 'THE DISTRICT 
COURT SHOULD III ALL RESPECTS 
BE AFFIRMED. 
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